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Thomas Dublin, President
University Council, AFT
13434 Calais Drive
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Del Mar, CA 92014

Susan M. Thomas, Attorney
Office of the General Counsel
590 University Hall

Berkeley, CA 94720
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Dear. Parties:

The Public Employment Relations Board received on

October 27, 1986 Mr. Dublin's letter stating that University
Council - American Federation of Teachers withdraws with
prejudice the unfair practice charge in Case No. SF-CE-57-H.

rdingly, the decision in this case, PERB Decision No.
H, is hereby vacated.

Sincerely,

Charles 1. Cole
Executive Director
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reducing the maximum duration of full-time lecturer positions
without providing AFT with advance notice and a reasonable
opportunity to meet and present its views. AFT's exception
seeks modification of the ALJ's remedial order.

The Board has reviewed the record in light of the parties’
exceptions and finds that the ALJ's findings of fact are free
from prejudicial error and adopts them as the findings of the
Board itself,

DISCUSSION

In the main, exceptions raised by the University reiterate
contentions raised and fully discussed by the ALJ. For the
reasons expressed in the attached proposed decision, we
summarily affirm the conclusion that the University was

discuss the lecturer policy

[o]]

obligated by HEERA to meet an

changes with AFT, the nonexclusive employee representative.

et seq. Unless otherwise indicated, all statutory references
are to the Government Code.

Section 3571 provides, in relevant part, as follows:

It shall be unlawful for the higher
education employer to:

(a) Impose or threaten to impose reprisals
on employees, to discriminate or threaten to
discriminate against employees, or otherwise
to interfere with, restrain, or coerce
employees because of their exercise of
rights guaranteed by this chapter.

(b) Deny to employee organizations rights
guaranteed to them by this chapter.



State of California (Professional Engineers in California

Government (PECG)) (3/19/80) PERB Decision No. 118-S;

California State University, Sacramento (4/30/82) PERB Decision

No. 211-H; Regents of the University of California (Lawrence

Livermore National Laboratory) (4/30/82) PERB Decision

No. 212-H; California State University, Hayward (8/10/82) PERB

Decision No. 231-H; State of California, Department of

Corrections (5/5/80) PERB Decision No, 127-S8; State of

California, Franchise Tax Board (7/29/82) PERB Decision

No., 229-S.

We also affirm the factual conclusion that the established
cumulative practice was to grant lecturers yearly contract
renewals for up to eight years, ab-ent class or program

=
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changes, poor performance or financial exigency. Those cas
cited by the University in its exceptions are, as the ALJ
noted, misplaced. AFT's charge is not constitutionally founded

nor based on any acquired property right. The charge does not
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practice of reappointing lecturers., While such a past practice
might not establish a cognizable property interest in future
employment, the evidence is sufficient to establish that, in
the past, a condition of lecturers' employment at UC included a
reasonable expectation that contracts would be renewed for up

to eight years,



We likewise reject UC's argument that, since the policy
change only affected possible future employment, it did not
adversely affect the present employment conditions. This
argument is unpersuasive. The critical gquestion is not whether
lecturers held iron-clad expectations that they would be
reappointed but whether, before the policy change, they could
be reappointed. Thus, since the policy reduced the maximum
employment period from eight to four years, it clearly effected
a fundamental change in working conditions. It imposed a
maximum term of employment which reduced the lecturers'
reemployment expectancy by one-half.

Citing subsection 3563.2(a),2 UC argues that the instant
charge is barred by the six-month statute of limitations
period. It asserts that the new adjunct and visiting lecturer
policy was issued on February 22, 1980, more than six months
prior to June 3, 1981, the date the instant charge was filed.
In this exception, UC argues that AFT was on notice that the

lecturer policy was being altered beginning in 1980, and it

The ALJ's decision, at pp. 50-54, fully addresses this
contention, and we adopt his conclusion that none of the cited

events afforded AFT adequate notice of the policy change. The

21n pertinent part, subsection 3563.2(a) precludes the
Board from issuing a complaint with regard to any charge based
upon an alleged unfair practice occurring more than six months
prior to the filing of the charge.



Sullivan report and subsequent discussions were tentative in
nature. These events provided no notice of a specific plan or
course of action. Various rumors of which AFT was said to be
aware likewise failed to provide sufficient notice. As aptly
noted by the ALJ:

[Clonjecture or rumor is not an adeguate

substitute for an employer's formal notice
to a union of a vital change in working
conditions . . . . (NLRB v. Rapid Binderv,
Inc, (2d Cir., 1961) 293 F.2d 170

[38 LRRM 26581.)

We similarly reject UC's contention that various articles
appearing in AFT newspapers establish AFT's awareness of the
forthcoming change., These articles refer to the possibility of
future changes in guidelines for receipt of security of
employment; they do not refer to the eight-year rule.

Moreover, AFT witnesses unequivocally denied receiving notice
and, as the ALJ specifically concluded, their testimony was not
discredited. UC witnesses likely to inform AFT testified that
they gave no direct, formal notice to the union. Indeed,
Thomas Mannix, Director of Collective Bargaining Services for
UC, and Philip Encinio, Manager of Employee Relations for UC,
testified that they did not know about the policy change until
AFT initiated the instant charge. We find from these facts

that the University did not afford the employee organization

adequate notice in advance of the policy change.3

3While in no way affecting the conclusion reached, we
specifically disavow the ALJ's reference to the fact that the

5



UC also argues that it satisfied any obligation it had to
meet and discuss the lecturer policy change. The ALJ concluded
to the contrary, finding that the meetings held in 1981
occurred after the new rule had been issued. We agree. UC did
not place the policy in abeyance or rescind the newly enacted
rule., Whatever input AFT representatives were afforded during
these meetings was too late in the process to be more than a
request for resumption of the status quo.4

UC also disputes the conclusion that it failed to rescind
or hold the policy in abeyance. It maintains that, since only

the four-year rule fundamentally affected the lecturers' terms

Sullivan report differed from the eventual policy as issued by
the University. Our assessment of the sufficiency of the
actual advance notice provided does not depend on the form the
notification may take. Thus, while conjecture or rumor does
not supply sufficient notice (Rapid Bindery, supra), neither is
it essential that the union be provided with formal notice of
the intended change. See Morris, The Developing Labor Law,
Second Edition, Vol. I, p. 648. The pertinent inquiry is
whether the employer's conduct was reasonably calculated to
advise the union of an impending or contemplated change and of
its opportunity to participate in that decision-making
process. In the circumstances of the instant case,
insufficient notice was provided.

_ 4The University objects to the ALJ's finding that the
University representatives who eventually met with AFT lacked
authority to alter systemwide policies. Mannix testified that
he was authorized to carry AFT's suggestions to persons with
the authority to alter systemwide policies. We £ind that no
lack of good faith is demonstrated by such an arrangement,
particularly where UC's responsibility was to discuss the
policy with AFT. However, our agreement with Thée University's
position that its representative did not lack sufficient
authority in no way disturbs our conclusion that the
discussions which followed the policy enactment failed to

satisfy UC's obligations under HEERA.



and conditions of employment, the authority of each campus to
"grandfather"” the then-employed lecturers evidenced a policy
modification akin to rescission or abevance. This argument is
without merit., The University violated HEERA by its failure to
meet and discuss the lecturers' policy before unilaterally
changing it. The fact that it attempted to afford some relief
to those emplovees harmed by the policy change does nothing to
restore the eight-year rule. The ALJ's finding refers to the
University's unwillingness to entertain AFT's views in
conjunction with bilateral decision making. Authorization to
grandfather existing lecturers, decreed by employer fiat, does
not disturb or mitigate the unfair practice finding.

UC takes exception to the ALJ's remedy because it applies
to all lecturers rather than only AFT members. We disagree.
All lecturers employed at UC suffered the 50-percent reduction
in maximum duration of employment. UC violated HEERA by
effecting that change without first meeting and discussing it
with AFT, The basis for imposing this obligation is to afford
some input to employee organizations whose members include
employees affected by the rule change. While it is true that
AFT, as a nonexclusive representative, served as a spokesperson
for its members only, we do not believe that the remedy ordered
herein, restoration of the status quo ante, should be so
limited. Had the University met with AFT as required by HEERA

and agreed to retain the eight-year rule, it could not have



implemented the policy only as to AFT members without violating
subsection 3571(d)5 which precludes, inter alia, the

employer's preference or support for one employee organization

over another. Consistent with Board precedent, imposition of
the status quo ante remedy shall apply to all employees of the

University. The Regents of the University of California (UCLA)

(12/21/82) PERB Decision No, 267-H,

UC also contends that the order inappropriately covers
lecturers employed as of February 22, 1980, the date the policy
issued. It argues that the policy implementation date,

July 1, 1980, should be used. We find that the facts support
the date used by the ALJ. The official revision of the rule
was distributed to campus chancellors on February 22, 1980, and
it was accompanied by a letter from President David S. Saxon

which announced the new Academic Personnel Manual section to be

5gection 3571 provides in pertinent part as follows:

Tt shall be unlawful for the higher
education employer to:

{d} Dominate or interfere with the
formation or administration of any employee
organizat -on, or contribute financial or
other support to it, or in any way encourage
employees to join any organization in
preference to another; provided, however,
that subject to rules and regulations
adopted by the board pursuant to

Section 3563, an employer shall not be
prohibited from permitting employees to
engage in meeting and conferring or
consulting during working hours without loss
of pay or benefits.



immediately effective. The remedy should thus run from that
date.b

UC contends that the ALJ's order is overly broad because it
applies to lecturers employed at all UC campuses. This
contention, too, should be rejected. The essence of the charge

complains of systemwide policy change. The order should not be

disturbed.

Related to this assertion is UC's contention that AFT
failed to demonstrate that the change in policy adversely
affected the lecturers employed at the time the change
occurred. This argument, while written as an exception to the
proposed decision, is more aptly relevant to a compliance
hearing. The Board concludes, as a matter of law, that the

University altered the lecturer employment policy and it is
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te all individuals harmed by
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ordered, inter a

the unilateral change, whether by nonreappointment or by virtue
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of leaving the University to seek an appointment of longer

duration., The question of precisely who those individuals are

I3

and to what extent they were harmed may require a factual

61n addition, UC claims that, because it was unaware of
its obligation to nonexclusive representatives, the Board
should issue a prospective remedy only. This request is
denied. Among other arguments made by the ALJ, we observe that
the Board's decision in Professional Engineers, supra,
impliedly modified pre-existing Board precedent and issued only
weeks after Saxon's decree in February 1980. After the case
issued, UC did not mend its ways but rather continued to issue
unilateral clarifications and revisions to the policy without
notice to AFT.
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